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Re1tee S. Townsley 
Clerk/Administrator 

(509) 456-3082 
TDD #1-800-833-6388 

Honorable Scott R. Sparks 
Kittitas County Superior Court 
205 W. 5th Ave., Ste. 207 
Ellensburg, WA 98926 
Email 

CASE# 374122 

The Court of Appeals 
oftlte 

State of rvashington 
Division III 

April 8, 2020 

500 N Cedar ST 
Spokane, WA 99201-1905 

Fax (509) 456-4288 
htlp://www,coutts, wa,gov/courts 

Personal Restraint Petition of: Clark Allen Tellvik 
KITTITAS COUNTY SUPERIOR COURT No. 161000214 

Dear Judge Sparks: 

The Court received an Order Denying Defendant's CrR. 7. 8 Motion and Referring the 
Matter to the Coult of Appeal as a PRP on February 21, 2020 in the above referenced 
case. The Order denies petitioner's motion for relief of judgment filed February 14, 2020. Given 
petitioner's motion was denied, it is unclear what is before this Court for review. 

Please provide clarification by April 29, 2020 on what is being transferred to the Court 
of Appeals, Division 111 for review. Thank you for your attention and assistance to this matter. 

RST:jld 

c: Clark Allen Tellvik 
#863699 
Coyote Ridge Corrections Center 
PO Box 769 
Connell, WA 99326 

Sincerely, 

~YIJ!.j_'yf ")cumv:;J!,t1f 
Renee S. Townsley 
Clerk/ Administrator 



FILED 

MAY 07, 2020 

Court of Appeals 
Division Ill 

State of Washington 

COURT OF APPEALS, DIVISION III, STATE OF \VASHINGTON 

In the Matter of the Personal Restraint ) 
of: ) 

) 
) 

CLARK A. TELLVIK, ) 
) 

Petitioner. ) 
) 
) 
) 

No. 37412-2-III 

ORDER REMANDING PERSONAL 
RESTRAINT PETITION 

On February 18, 2020, Kittitas County Superior Court entered an order in case 

number 16-1-00021-4 denying a CrR 7.8 motion filed by Clark Tellvik, while 

simultaneously ordering it transfened to this Court for consideration as a personal 

restraint petition. 

Under CrR 7.8(c)(2), the superior court may only transfer a motion for 

consideration as a personal restraint petition under two circumstances: when it is barred 

by RCW 10.73.090, or when it is not barred but the defendant has otherwise failed to 

make a substantial showing of entitlement to relief and the resolution of the motion does 

~fr"" ,,.cL-1, e, t"1 · \L\ -



No. 37412-2-III 
PRP o/Tellvik 

not require a factual hearing. Absent one of those two circumstances, the superior court 

may not transfer a CrR 7.8 motion for consideration as a personal restraint petition. 

When a superior court passes on the merits of a CrR 7.8 motion and "denies it," as 

it appears to have done here, the proper mechanism for obtaining further review is 

through a direct appeal. RAP 2.2(a)(9), (10), 

When a superior court's transfer order fails to meet the requirements of CrR 

7.8(c)(2), this Court should remand it. In re Pers. Restraint of Ruiz-Sanabria, 184 Wn.2d 

632, 638-39, 362 P.3d 758 (2015). 

Because the transfer order does not meet the requirement of CrR 7.8(c)(2), the 

matter is remanded for the superior court to reconsider and/or correct its transfer order as 

necessary. RAP 16.8. l(c). Because this Court remands, "no filing fee will be required" 

by this Court. RAP 16.8.l(c). 

e-c: t1cO-KEV!NM. KORSMO ·~--
ACTING CHIEF JUDGE 
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'1rbe (!Court of ~ppea:Is 
of tbe 

STATE OF WASHINGTON, 

sitate of Wagbfngton 
719ibfgion l l l 

No. 37596-0-III 

Respondent, 

FILED 
Oct 30, 2020 

Court of Appeals 
Division Ill 

State of Washington 

v. 

) 
) 
) 
) 
) 
) 
) 
) 

COMMISSIONER'S RULING 

CLARK ALLEN TELL VIK, 

Appellant. 
______________ ) 

This matter is before the Court on the Court's motion to dismiss as untimely and 

for failure to pay the filing fee. 

In 2016, Mr. Tellvik was convicted in Kittitas County Superior Court for first 

degree burglary, possession of a stolen vehicle, possession with intent to deliver a 

controlled substance, making or having burglary tools, possession of a stolen firearm, and 

second degree unlawful possession of a firearm. He appealed, and this court reversed 

Mr. Tellvik' s controlled substance conviction and the associated firearm enhancement 

but affirmed the remainder of his convictions. State v. Tellvik, 4 Wn.App.2d 1018 (2018) 

(unpublished). This court remanded for resentencing. 



No. 37596-0-III 

On or about February 14, 2020, Mr. Tellvik filed a motion for relief from 

judgment pursuant to CrR 7.8(b). On February 18, the Kittitas County superior court 

filed an amended judgment and sentence. That same day, the court entered an order 

denying the CrR 7 .8 motion but also ordering that the motion be transferred to this court 

as a personal restraint petition ( case no. 3 7 412-2-III). On May 7, this court entered an 

order remanding the petition to the superior court because the transfer order failed to 

meet the requirements ofCrR 7.8(c)(2) where it denied the motion but also 

simultaneously transferred the motion to this court. This court directed the superior court 

to reconsider and/or correct its transfer order as necessary. 

Following remand, Mr. Tellvik filed a notice of appeal from the February 18 order 

on May 26, 2020. This court set the matter on the commissioner's docket on the court's 

motion to dismiss for failing to timely file the notice of appeal and failing to pay the 

filing fee. The superior court subsequently filed an order of indigency on September 21. 1 

Mr. Tellvik has filed a response in which he states his appointed counsel told him 

she wouid file a notice of appeal following the hearing on his CrR 7.8 motion in 

February, and the first time he realized no appeal was filed was when he received a copy 

of this court's May 7 order remanding the matter to the superior court. He also points out 

1 Upon remand, it appears the superior court did not amend its February 18 order 
or enter a new order with respect to the CrR 7.8 motion. Presumably the court decided 
not to transfer this matter to be considered as a personal restraint petition. 

2 



No. 37596-0-III 

that once he realized his counsel never filed an appeal, he promptly filed the notice of 

appeal less than 3 0 days after the matter was remanded. 

RAP 5 .2( a) generally requires a party to file a notice of appeal with the trial court 

within 30 days after entry of the final judgment. However, this court may, on its own 

initiative or at the request of a party, extend the time for filing a notice of appeal where 

extraordinary circumstances exist to support such extension so as to prevent a gross 

miscarriage of justice. See RAP 18.8(a), (b). Strict application of RAP 18.8(b) must be 

balanced against a defendant's state constitutional right to appeal. State v. Kells, 134 

Wn.2d 309,314,949 P.2d 818 (1998). 

This Court has reviewed the circumstances and has determined that the time for 

filing the notice of appeal should be extended to prevent a gross miscarriage of justice. 

The superior court ordered that the matter was transferred to this court as a personal 

restraint petition ( even though it also denied the motion), and thus Mr. Tellvik had no 

reason to believe he needed to file a notice of appeal at that time. Indeed, this court has 

repeatedly recognized that no appeal lies from a CrR 7.8 transfer order. Moreover, Mr. 

Tellvik filed his notice of appeal within 30 days of the matter being returned to the 

superior court. It is clear that Mr. Tellvik did not intend to waive his right to appeal 

under these unusual circumstances. 
p~, 17 
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Accordingly, IT IS ORDERED that the court's motion to dismiss is denied. 

4 

Erin Geske 
Commissioner 



FILED 
JANUARY 13, 2022 

In the Office of the Clerk of Court 
WA State Court of Appeals, Division III 

IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON 
DIVISION THREE 

STATE OF WASHINGTON, 

Respondent, 

V. 

CLARJC ALLEN TELL VIK, 

Appellant. 

) 
) 
) 
) 
) 
) 
) 
) 
) 

No. 37596-0-111 

ORDER DENYING MOTION 
FOR RECONSIDERATION, 

THE COURT has considered appellant Clark Allen Tellvik's prose motion for 

reconsideration of our December 21, 2021, opinion; and the record and file herein. 

IT IS ORDERED that the appellant's motion for reconsideration is denied. 

PANEL: Judges Pennell, Siddoway, and Staab 

FOR THE COURT: 

REBECCA L. PENNELL 
Chief Judge 

APPeA\PtiK ·S 
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Renee S. Townsley 
Clerk/Administrator 

(509) 456-3082 
TDD #1'.800-833-6388 

Marie Jean Trombley 
Attorney at Law 
PO Box 829 
Graham, WA 98338-0829 
rnarietrombley@comcast.net 

CASE # 375960 

The Court of Appeals 
of the 

State of Washington 
Division III 

· October 30, 2020 

Gregory Lee Zempel 

500 N Cedar ST 
Spokane, WA 99201-1905 

Fax (509) 456-4288 
http://www. courts. wa.govlcourts 

Kittitas Co Pros Attorney 
205 W 5th Ave Ste 213 
Ellensburg, WA 98926-2887 
Email 

State of Washington v. Clark Allen Tellvik 
KITTITAS COUNTY SUPERIOR COURT No. 161000214 

This may be the only notice you will receive concerning due dates. A document filed 
prior to or after its due date may affect all subsequent due dates. The parties are. 
responsible for determining adjusted. due dates by reviewing the appropriate rules of 
appellate procedure. Failure to comply with the provisions of the rules may result in the 
imposition of sanctions pursuant to RAP 18.9. 

Dear Counsel: 

Enclosed is a copy of the Commissioner's Ruling, which was filed today. 

If o~jections to the ruUnfU!LEUCl..he conside@.!;!~RAP 17. 7), they must be made by way of 
a Motionto lvRidify filed in this Court within 30 days from7neclate of this ruling, November 30, 
2020. The answer, if any, to a Motion to Modify will be due 10 days after the motion is served 
on the answering party. The moving party may submit a written reply to the answer to the 
motion to modify no later than 3 days (excludes Saturdays, Sundays, and legal holidays) after 
the answer is served on the moving party. RAP 17.4(e) 

Marie Trombley has been appointed appellate counsel. Ronelle, ext. #222, is assigned 
to assist you with this case. The time periods for compliance with the Rules of Appellate 
Procedure are as follows: 

1. The designation of clerk's papers is due to be filed and served with the trial court, with a 
copy filed in this court, by November 30, 2020. RAP 9.6(a). 

If an issue on review will pertain to a matter in which the trial court, by court rule, was 
required to enter written findings of fact and conclusions of law, the parties shall ensure 
that the findings and conclusions are entered by the trial court at least 30 days prior to 
the due date of Appellant's opening brief, and that the pleading is part of the appellate 
record for review. -l , , ·"u O ~ ~ '',Y , ,~ l, ,. c ~ 1cic· \-& I . 4 C- 1'-·f-.~,~, I·.~· h 
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2. The party seeking review must timely arrange for transcription of the report of proceedings 
and must file a statement of arrangements in this court by November 30, 2020. To comply 
with RAP 9.2(a), the statement should include the name of each court reporter, the hearing 
dates, and the trial court judge. Serve each court reporter and all counsel of record with a copy 
of the statement of arrangements, and provide this court with proof of service. 

If the party seeking review arranges for less than all of the report of proceedings, all parties 
must comply with RAP 9.2(c). 

If a verbatim report of proceedings will not be filed, you must notify this court, in writing, by 
November 30, 2020. RAP 9.2(a). 

3. The verbatim report of proceedings must be filed with Court of Appeals, Division 111, no 
later than 60 days after service of the statement of arrangements. The court reporter or 
authorized transcriptionist shall promptly serve notice of filing on all parties and shall provide a 
copy of the report of proceedings to the party who arranged for transcript. RAP 9.5(a). 

Please note: 
1) The Court will post public accessible briefs to the Washington Courts website. 
2) All parties filing a brief must serve one copy of the brief on every other party and 

on any amicus curiae and must file proof of service with this court. RAP 10.2(h). 
3) When preparing your brief and referring to clerk's papers, use the page numbers 

assigned on the index to clerk's papers. Do not refer to the Superior Court 
docket numbers. · 

4. Appellant's brief is due in this court 45 days after the report of proceedings is filed. RAP 
10.2(a). 

If the record on review does not include a report of proceedings, the appellant's brief is due 45 
days after the designation of clerk's papers has been filed. RAP 10.2{a). 

5. Appellant's statement of additional grounds for review, if any, is due 30 days after the 
clerk notifies appellant of the substance of RAP 10.10. If appellant requests a copy of the 
verbatim report a/proceedings from appellant's counsel, it shall be mailed by counsel and proof 
of mailing filed in this court within 10 days after the request is received. RAP 10.1 0(e). 

6. Respondent's brief is due in this court 60 days after service of the appellant's brief. RAP 
10.2(c). 

7. A reply brief, if any, is due 30 days after service of respondent's brief. RAP 10.2(d). 

RST:sd 

c: Kittitas County Superior Court, via email 
Clark Allen Tellvik, #863699, via email 

Sincerely, 

·-;:, ··. . . ·" .·• IJ ? 
"'"-;tf/11JJL;>d' 1,)0J.lJ?lJ)),l~;f/ 

l 0 
Renee S. Townsley 
Clerk/Administrator 



FILED 
DECEMBER 21, 2021 

In the Office of the Clerk of Court 
WA State Court of Appeals, Division III 

IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON 
DIVISION THREE 

STATE OF WASHINGTON, 

Respondent, 

V. 

CLARK ALLEN TELL VIK, 

Appellant. 

) 
) 
) 
) 
) 
) 
) 
) 
) 

No. 37596-0-III 

UNPUBLISHED OPINION 

PENNELL, C.J. - Clark Allen Tellvik appeals a trial court order regarding his 

motion for relief from judgment under CrR 7.8. He also appeals the terms of his amended 

judgment and sentence. As the parties agree, this matter must be remanded for the trial 

court to assess Mr. Tellvik's CrR 7.8 motion and for resentencing. 

FACTS 

In 20 I 6, a jury convicted Mr. Tellvik of first degree burglary, possession of a 

stolen vehicle, possession with intent to deliver a controlled substance, making or having 

burglary tools, possession of a stolen firearm, and second degree unlawful possession of 

a firearm. The jury also found firearm enhancements on the convictions for burglary, 

possession of a stolen vehicle, and possession with intent to deliver a controlled 

substance. Mr. Tellvik appealed his convictions, which this court affirmed except for a 

A PPcf/d ;'f, F f''\ '-Z,,O 
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conviction for possession with intent to deliver a controlled substance. State v. 

Tellvik, No. 34525-4-III, slip op. at 8 (Wash. Ct. App. Jun. 14, 2018) (unpublished), 

https://www.courts.wa.gov/opinions/pdf/345254_unp.pdf, rev 'din part sub nom. 

State v. Peck, 194 Wn.2d 148,161,449 P.3d 235 (2019). The Supreme Court's decision 

in its consolidated review of Tellvik and Peck became final on issuance of a mandate on 

July 31, 2020. 

On February 14, 2020, Mr. Tellvik filed a motion for relief of judgment under 

CrR 7.8. The motion challenged Mr. Tellvik's conviction. It was based on arguments 

not previously raised on appeal. 

Shortly after Mr. Tellvik filed the CrR 7.8 motion, but before issuance of the 

Supreme Court's mandate, the trial court held a hearing to address errors in the original 

judgment and sentence. The errors had been brought to the court's attention by the 

Washington State Department of Corrections. As a result of the hearing, the trial court 

issued an amended judgment and sentence. The court declined to address the merits 

of Mr. Tellvik' s CrR 7 .8 motion, explaining it lacked jurisdiction because the Supreme 

Court had not yet mandated Mr. Tellvik's appeal back to the trial court. The court then 

denied Mr. Tellvik's CrR 7.8 motion and directed it to be transferred it to this court for 

consideration as a personal restraint petition. The petition was later remanded back to the 

2 
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trial court as its transfer order failed to meet the requirements ofCrR 7.8(c)(2). See Order 

Remanding Personal Restraint Petition, In re Pers. Restraint ofTellvik, No. 37412-2-III 

(Wash. Ct. App. May 7, 2020). 

On .March I 0, 2020, Mr. Tellvik appealed from his amended judgment and 

sentence and the order denying his CrR 7.8 motion. The trial court later found Mr. Tellvik 

to be indigent. 

ANALYSIS 

The issues on appeal pertain to the trial court's disposition of Mr. Tellvik's 

CrR 7.8 motion and the terms of the amended judgment and sentence. The parties agree 

Mr. Tellvik is entitled to remand regarding these issues. Thus, little discussion of the 

issues is necessary. 

With respect to the CrR 7.8 motion, we agree with the parties that the trial court 

had jurisdiction to review the substance of the motion, despite the fact that a mandate had 

not yet been issued from the Supreme Court. Mr. Tellvik's motion was not time barred 

under RCW 10.73.090, and neither CrR 7.8 nor RCW 10.73.090 require a CrR 7.8 motion 

to be filed after a final mandate has been entered in an appeal. Therefore, the ttial court 

should have handled Mr. Tellvik's motion pursuant to the regularly-applicable terms 

3 



No. 37596-0-III 
State v. Tellvik 

of CrR 7.8. We remand for that purpose. See In re Pers. Restraint of Ruiz-Sanabria, 

184 Wn.2d 632, 638a39, 362 P.3d 758 (2015). 

Our remand order should not be read to preordain the results of the trial court's 

CrR 7.8 analysis. The trial court may decide Mr. Tellvikis entitled to a fact-finding 

hearing or a hearing on the merits. CrR 7.8(c)(2). Or it may conclude Mr. Tellvik's 

motion must be transferred to this court as a personal restraint petition. Id. We express no 

opinion on these issues. 

The parties also agree Mr. Tellvik is entitled to resentencing based on several 

errors in the amended judgment and sentence. We concur. First, Mr. Tellvik is entitled 

to resentencing because his offender score includes at least one conviction for simple 

possession of a controlled substance rendered void by the Supreme Court's decision· 

in State v. Blake, 197 Wn.2d 170,481 P.3d 521 (2021). Second, the term of community 

custody imposed in relation to Mr. Tellvik's conviction for possession with intent to 

distribute a controlled substance (Count Three) cannot result in a total combined tenn 

(incarceration plus community custody) greater than the statutory maximum of 

120 months. Former RCW 9.94A.701(9) (2010). Third, the judgment and sentence cannot 

include a $200 criminal filing fee or a DNA ( deoxyribonucleic acid) collection fee, as 

Mr. Tcllvik is indigent and has already submitted a DNA sample as a result of a prior 

4 
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conviction. RCW 36.18.020(2)(h) (filing fee); RCW 43.43.7541 (DNA). Fourth, the 

judgment and sentence must not include references to inapplicable sentencing 

enhancements under RCW 9.94A.533(4)(e) and RCW 9.94.533(8)(b). 

CONCLUSION 

We remand to the trial court for consideration of Mr. Tellvik's CrR 7.8 motion for 

relief from judgment. Mr. Tellvik's sentence is reversed and we remand for resentencing 

pursuant to the terms of this opinion. Given our disposition of this appeal, Mr. Tellvik's 

motion to modify our Clerk's Ruling denying his motion to extend time to file a statement 

of additional grounds for review is denied as moot. 

A majority of the panel has determined this opinion will not be printed in 

the Washington Appellate Reports, but it will be filed for public record pursuant to 

RCW 2.06.040. 

Q. 
Pennell, C.J. 

WE CONCUR: 

Staab, J. 

5 
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